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This appeal relates to a decision made by the Central Bank on the 5th of May 2010.The Central Bank Reform Act, 2010, created the Central Bank of Ireland as a single unitary Body, responsible for central banking and financial regulation.  For the purposes of this judgment it is intended that both the Financial Regulator and the Central Bank shall be described as “the Central Bank” for simplicity sake. 
On the 27th of April 2009 the Appellant submitted an application for registration as an insurance intermediary. As part of this process he completed an Individual Questionnaire (described hereafter as Form 1). Question 3.7 of this questionnaire asked;
“Have you ever been refused entry to any profession or been dismissed or compelled to resign from any office or employment or from any fiduciary office or position of trust, whether or not remunerated?”
The Appellant answered in the negative. This questionnaire also required a declaration attesting to the truthfulness of the information provided, that all information was disclosed and that changes in information would be notified to the Central Bank. Mr “Y” signed this declaration.  It is noteworthy that the application form also explained that failure by the Applicant to provide information and or that the withholding of information and provision of false and or misleading information could be grounds for revocation of an authorisation.  Mr. “Y” signed the application form and he submitted a Curriculum Vitae (“CV”) with his application. The CV was provided in response to Section 2.1 of Questionnaire.  The questionnaire provided; 
“A CV must be provided setting out full details (dates on which employment commenced and ceased; name, address and business of employer; position held by the applicant; main responsibilities and reasons for leaving each position) of the applicant’s employment history starting with his/her most recent employment. Where there are material issues that may be of interest to the Central Bank, such as unusual reasons for leaving employment or for periods of unemployment, details of these should be disclosed....” 
In the CV submitted by the Appellant he merely stated that his Career Experience included “March 1990 to Present: A named Financial Institution (“the Financial Institution”)”.  
A second form (hereinafter described as Form 2) was completed and also submitted by way of application by the Appellant on the 27th of April 2009 in order to apply to become an Insurance Intermediary pursuant to the provisions of the EC (Insurance Mediation) Regulations 2005 (“the Regulations 2005”). The application for registration as an insurance intermediary was received from the Appellant by the Central Bank and he and his firm were registered as an Insurance Intermediary on the 13th of May 2009. 
On the 11th of June 2009, the Appellant submitted by way of application for authorisation as a mortgage intermediary under the Consumer Credit Act, 1995 (“the CCA”). He filled out an application form on the said date (which hereinafter will be described as Form 3). As part of that application he responded in the negative to the following questions;

Question 22 reads as follows:
“ Has any person mentioned in this form ever been refused entry to any profession or been dismissed or requested to resign from any office or employment, or from any fiduciary office or position of trust, whether or not remunerated?”; 
Question 24 reads as follows: 
“Has any person mentioned in this form ever to your knowledge been the subject of an investigation into allegations of misconduct or malpractice in connection with any financial services business or is any person mentioned in this form currently undergoing such an investigation?”

Question 30 reads as follows: 
“Do you have any other information that would reasonably be considered relevant in the context of the Financial Regulator forming an opinion as to the fitness and probity of the applicant or any person mentioned in this form?” 
This application form also included a requirement that a signed Declaration attesting to the truthfulness of the information provided be signed and the Applicant confirmed the fullness of his disclosure. Attention was also drawn to Section 116(6) of the CCA which requires that “A person shall not wilfully give any information which is false or misleading in respect of an application for an authorisation.” Mr “Y” was granted authorisation as a mortgage intermediary on the 15th of September 2009 by the Central Bank. 
On the 13th of July 2009 a third application was made by the Appellant for a further authorisation, this time under the Investment Intermediaries Act 1995.On foot of this application and in the course of a due diligence test carried out by the Central Bank, a request for a reference was made to the Financial Institution (Mr. Y’s previous employer) Mr “Y” withdrew his application for authorisation as an investment intermediary in September 2009. However, on the 12th of October 2009, the Financial Institution forwarded the previously requested reference to the Central Bank. The reference stated that the Appellant had been dismissed by the Financial Institution and stated the reasons for dismissal. 
Dismissal from the Financial Institution:
The Appellant was suspended from his position in the Financial Institution on the 11th of February 2009. It resulted from an incident in which Mr “Y” had been contacted by a customer who had invested in a particular Property Fund. Mr “Y” gave an inaccurate valuation of the customer’s portfolio to him over the phone without checking the valuation with the Property Fund. It was alleged that Mr “Y” also had failed to make the customer aware of encashment fees and that he subsequently allegedly falsified the Financial Institution’s records and acted dishonestly on a number of occasions following this incident.  Mr “Y” was advised of the intention to dismiss him by the Financial Institution on the 27th of March 2009. He lodged an internal appeal against his dismissal on the 7th of April 2009. The decision of the internal appeal body was given on the 22nd of May 2009 refusing Mr “Y”’s appeal. The Appellant had applied to the Central Bank seeking registration as an insurance intermediary on the 27th of April 2009.  At that time the outcome of his internal appeal was awaited. The application for authorisation as a mortgage intermediary was made after the dismissal was upheld and the external appeal had failed and after Mr. “Y”’s employment with the Financial Institution had been terminated. His employment with the Financial Institution was terminated  on the 5th of June 2009.  
Cancellation of Registration and Revocation of Authorisation:
Having received the reference in October 2009, the Central Bank on the 29th of June 2010 notified Mr “Y” of the proposal to cancel his registration as an insurance intermediary on the grounds that;
(a) The registration was obtained by means of a false or misleading representation (Section 11(2)(b) of the EC Insurance Mediation Regulations 2005 “ IMR”); and /or 
(b) Since the intermediary was registered, the circumstances under which the registration took place had changed to the extent that an application for registration would be refused had it been made in the changed circumstances. (Section 11(2)(d) IMR)
He was also notified that the Central Bank proposed to revoke the mortgage intermediary authorisation granted to him on the grounds that;
(a) The holder is no longer, in the opinion of the bank, a fit and proper person to carry on the business of a mortgage intermediary (Section 11(g)); and/or
(b) the bank would if the holder were an applicant for authorisation, be entitled to refuse to grant an authorisation to the applicant on a ground specified in subsection (9), in particular, subsection 9(e) that the applicant is not in the opinion of the Bank, a fit and proper person to carry on business as a mortgage intermediary (Section 11(h)). 
In its letter of the 29th of June 2010 the Central Bank noted that it had considered the option of imposing conditions in relation to the authorisation/registration of Mr. “Y”, but had concluded that this would not be sufficient to address its concerns. Mr “Y” was asked to forward any representations he wished to make and on the 13th of  August 2010 Mr “Y” responded, stating;... I now understand that once the Financial Institution’s appeals process was concluded in August 2009 I should have informed your office of the up to date position.” He admitted to “serious errors of judgment on my behalf borne primarily from distress and fear”.  
Mr “Y” suggested as a sanction that his office could operate under a special set of conditions particular to him, and invited an audit of  his firm. 
At his particular request a meeting took place on the 30th of September 2010 where Mr. “Y” attended together with Ms M. (FIFA), Ms G. (FIFA), Mr H. (FIFA) and Mr C. (FIFA). He made additional oral submissions for consideration by the Central Bank.  A note of the said meeting was subsequently provided to him and he accepted its accuracy by signing same. 
The Central Bank delegated the decision making to an officer of the Central Bank who had not been involved in supervising the Appellant. The first appointed decision maker Mr. M. stepped down and the second appointed decision maker, Mr. B. had to excuse himself for personal reasons. Ms. S was appointed as decision maker on the 27th of January 2011. She received papers in February and made her decision on the 8th of April 2011. She made the decision (a) to cancel the Appellant’s registration under the IMR and (b) to revoke his authorisation under the CCA. She found that the concerns of the Central Bank would not be satisfactorily addressed by requiring undertakings from, or imposing conditions on the Appellant. The Central Bank gave the Appellant notice of this decision on the 5th of May 2011. In June 2011 Mr “Y” expressed the intention to appeal the decision of the Central Bank to the Irish Financial Services Appeals Tribunal (the “Tribunal”). 
The Hearing

At the hearing before the Irish Financial Services Appeals Tribunal and pursuant to directions given at a preliminary hearing on the 25th of July 2011, the Appellant and the Respondent helpfully provided written submissions and witness statements in advance and therefore the issues had been clarified for the parties and the Tribunal.  The Tribunal heard the case on the 28th day of September 2011.
The clarity of the Application Forms to become an Insurance and Mortgage Intermediary
It was submitted on behalf of Mr. ”Y”, that the application forms, of themselves, were not sufficiently clear so as to ensure that a potential applicant would understand that a failure to provide accurate and comprehensive information could lead to a revocation or cancellation of a certificate or authorisation either as an insurance intermediary or as a mortgage intermediary.  The Tribunal has given careful consideration to the three forms involved in this case.  

Form 1 – Individual Questionnaire

This form, in Section 3 sets out a series of questions under the heading “Good Reputation and Character”.  In addition, at Appendix 1, under the heading “Declarations by Proposed Approved Person” it requires an Applicant to make very specific declarations under paragraphs (i) to (vii) and it also authorises the Central Bank, An Garda Síochana, the Revenue Commissioners, the Office of the Director of Corporate Enforcement, the Companies Registration Office, the Irish Auditing and Accounting Services Authority, all former employers, all personal referees, all credit agencies and all educational and professional institutions listed in the application to release information material to the application which they may have about the Applicant to the Central Bank.  Under paragraph (vii), an Applicant authorises the Central Bank to “process any personal data relevant to the Applicant for the purposes of performing the (Central Bank’s) statutory functions including the orderly and prudent authorisation and supervision of regulated financial services entities and the appointment and supervision of approved persons”.  The form goes on to provide in paragraph (viii) as follows:

“I am aware that it may be:

(a) an offence and/or

(b) grounds for refusal of my application and/or

(c) grounds for revocation of an authorisation granted on foot of the within application and/or

(d) grounds for the (Central Bank) to commence an Administrative Sanctions Procedure against both myself and/or the proposing entity for me and/or the proposing entity to knowingly or recklessly:-

· provide false or misleading information and/or

· to make a false or misleading statement (which, I acknowledge, may include the withholding by me of relevant information) in this application for authorisation;

· fail to inform and/or withhold from the (Central Bank) details of any change in circumstances/new information which is relevant and/or material to my status as an approved person.”

The form further provides for the signature of the Applicant and the dating of the Application.

It is important to note that at the commencement of Appendix I the following paragraphs are provided:

“(i)
To the best of my knowledge, information and belief, I have truthfully and fully answered each question in this Questionnaire, and have disclosed any and all other information, which might reasonably be considered relevant to this application.

(ii)
I will promptly notify the (Central Bank) of any changes in the information which I have provided and confirm that I will inform the (Central Bank) in writing of the details of such changes and any other relevant/material information of which I may become aware at any time after the date of this declaration.”

Appendix II of Form 1 provides for a “Declaration by Proposing Entity” in somewhat similar terms.  

Attached to the back of the Questionnaire are three further pages headed “Notes re Completion of the Individual Questionnaire and the Approval Process”.  The first paragraph of these notes reads as follows:

“The Individual Questionnaire is to be completed as part of the common fit and proper test to be applied to proposed Directors, relevant Managers and certain post holders (“approved persons”) of financial entities.  The information provided in the form is to provide information to the proposing entity and the (Central Bank) to assist them in forming a view as to the fitness and probity of proposed approved persons.  A full description of the common, fit and proper test, entitled FIT AND PROPER REQUIREMENTS is available on the (Central Bank’s) website” 

and the website is provided.

On the second page, it sets out as follows:

Notes on Section 2.1 of IQ – EMPLOYMENT HISTORY

“A CV must be provided setting out full details (dates on which employment commenced and ceased; name, address and business of employer; position held by the applicant; main responsibilities and reasons for leaving each position) of the applicant’s employment history starting with his/her most recent employment.  Where there are material issues that may be of interest to the (Central Bank), such as unusual reasons for leaving employment or for periods of unemployment, details of these should be disclosed.  The applicant should provide a complete employment history from leaving full time education or for the most recent ten years whichever is the shorter.  In the latter case, applicants should, as above, provide details of material issues occurring outside of the most recent ten year period.”

Section 6 of the form provides that two referees who are familiar with the financial service activities of an applicant must be provided including a reference from the most recent previous employer.

As stated above, Mr. “Y” completed this application form which was accompanied by a CV on the 27th of April 2009.  

Form 2
On the same date, namely the 27th of April 2009, Mr. “Y” also completed an Application for Registration as an Insurance/Reinsurance Intermediary which hereafter will be referred to as Form 2.  Part E of Form 2 sets out a declaration which includes the following:

“(Applicant’s Name) applies for registration under the European Communities (Insurance Mediation) Regulations 2005 on the basis of information supplied on this form and any additional information supplied to the Financial Regulator in the course of the application.  

I acknowledge that the (Central Bank) may disclose information in the performance of its statutory functions or otherwise as may be specifically authorised by law. 

I warrant that I have truthfully and fully answered the relevant questions in this form and disclosed any other information which might reasonably be considered relevant for the purpose of the application.

I warrant that I will promptly notify the Financial Regulator of any changes in the information I have provided and supply any other relevant information, which may come to light in the period during which the application is being considered and, the application is accept, thereafter.”

The form provides for the signature of the applicant and the dating of the application.  It is clear from the check list attached to Form 2, that this form must be accompanied by a completed Individual Questionnaire, namely Form 1.

On foot of the submission of Forms 1 and 2, a Certificate of Registration was provided to Mr. “Y” on the 13th of May 2009.

Form 3
On the 11th of June 2009, Mr. “Y” made a further application to the Central Bank pursuant to the CCA (as amended) seeking authorisation as a Mortgage Intermediary.  The said application form which he filled in will henceforth be referred to as Form 3.  Under Part B of the said form, and under the heading “Background of Applicant”, nineteen detailed questions are set out.

Question 22 reads as follows:“Has any person mentioned in this form ever been refused entry to any profession or been dismissed or requested to resign from any office or employment, or from a fiduciary office or position of trust, whether or not remunerated?”

Question 24 reads as follows:

“Has any person mentioned in this form ever to your knowledge been the subject of an investigation into allegations of misconduct or malpractice in connection with any financial services business or is any person mentioned in this form currently undergoing such an investigation?”

Question 30 reads as follows:

“Do you have any other information that would reasonably be considered relevant in the context of the (Central Bank) forming an opinion as to the fitness and probity of the applicant or any person mentioned on this form?”

Mr. “Y” replied No to the said three questions.

Part D of Form 3 provides for a Declaration and sets out as follows:

“(i)
To the best of my/our knowledge, I have truthfully and fully answered each question in this questionnaire, and have disclosed any other information which might reasonably be considered relevant for the purpose of furnishing this form as set out above, and 

(ii)
I will promptly notify the (Central Bank) of any changes in the information which I have provided and will supply any other relevant information of which I may become aware at any time after the date of this Declaration.”

And again the form requires the signature of the applicant and the dating of the application.  In addition, below the signature and date, the form sets out:

“Warning:

Section 116(6) of the Consumer Credit Act, 1995 requires that “a person shall not wilfully give any information which is false or misleading in respect of an application for an authorisation”.”

Under Part E of Form 3, provision is made whereby the applicant authorises an Garda Síochana to furnish a statement that there are no convictions recorded against the applicant and further requires the authorisation of the applicant to the Revenue Commissioners, the Office of the Director of Corporate Enforcement, the Companies Registration Office, all former employers and all credit agencies to release information which they may have about the applicant to the (Central Bank).

It is interesting to note that an applicant who fills in Form 3 to obtain an authorisation to act as a mortgage intermediary does not complete Form 1, being the Individual Questionnaire.  The “fit and proper requirements” published by the Central Bank do not require the Applicant who fills in Form 3 (Mortgage Intermediaries) to complete and submit Form 1 (Individual Questionnaire)
Therefore, the more stringent requirements set out in Form 1 do not have to be dealt with and there is no express warning on Form 3 that in the event of an applicant knowingly or recklessly providing false or misleading information or withholding relevant information when completing the application form that he or she could face the revocation of an authorisation or registration.  The warning is set out only in Form 1 which the applicant does not complete. This is in distinct contrast to the situation which prevails when an applicant fills out From 2 (Insurance Intermediary), as a person filling out Form 2 is obliged to enclose a completed copy of Form 1 at the same time. 
Although Mr. “Y” acknowledged in his oral evidence that he was aware of the importance of completing application forms accurately and with care, the Tribunal has concerns that Form 3 does not expressly set out the warnings that are clearly set out on Form 1 and recommends that the Central Bank might standardise the forms where practicable to ensure that the forms carry unambiguous and stringent warnings about the consequences of failing to accurately and comprehensively complete same.

Delays
In his written submissions, the Appellant claimed that the delay that occurred in this case in the making of the decision by the Central Bank to cancel his registration as an Insurance Intermediary and to revoke his authorisation as a Mortgage Intermediary was a ground of appeal.  It is noteworthy that the process took approximately eighteen months from the initial investigation to the final decision of the Central Bank on the 5th of May 2010.

However in the course of the hearing before the Tribunal, Mr. “Y” fairly acknowledged that he had not suffered any real prejudice as a result of the delay and for that reason, the Tribunal does not believe that this is a ground upon he can seek to rest his appeal.

The Data Protection Acts 1988 and 2003 and alleged breach of the Appellant’s rights 
The Reference which was provided to the Central Bank by the Financial Institution was dated the 12th of October 2009.  The said Reference had been requested by the Central Bank in a letter dated the 13th of July 2009 after the Appellant had made a third application seeking to be authorised as an Investment Intermediary.  He formally withdrew his application on the 18th of September 2009 prior to the receipt by the Central Bank of the Reference from the Financial Institution.  It was submitted on his behalf that the said reference should not have been acted upon, as it had been obtained pursuant to a different application.  It was further submitted that it was contrary to the provision of Data Protection Acts that the Central Bank would give consideration to the contents of the said reference in those circumstances.

This submission was challenged on behalf of the Central Bank.  

The Tribunal reviewed the provisions of the data protection legislation and is satisfied that the position adopted on behalf of the Central Bank is correct.

Pursuant to Section 2(1) of the Data Protection Act 1988, the collecting, processing, keeping, using and disclosing of personal data by the Data Controller (in this context, Mr. “Y”’s former employer the Financial Institution) must comply with the following provisions:

(C)
 “The data shall be kept only for one or more specified and lawful purposes”.  Further, the basis protection provisions specify that the processing of personal data may be unlawful unless the Data Subject (in this context Mr. ”Y”) consents to such processing.  While the Act does not define consent, Article 7 of Directives 95-46 provides that consent in such circumstances must be unambiguously given.  

On Form 1, Appendix I, the Appellant authorised “all former employers” and “all personal referees” “to release information material to (his) application which they may have about (him) to the (Central Bank)”.  As stated above, Form 1 must accompany Form 2 when an application is made for registration as an Insurance Intermediary.  On Form 3, which relates to the application for authorisation as a Mortgage Intermediary, the Appellant authorised “all former employers” “to release information which they may have about (him) to the (Central Bank)”.

It is clear that Mr. “Y” gave his consent in writing to allow the Financial Institution provide a Reference to be forwarded to the Central Bank. 

In the course of oral evidence before the Tribunal, it was explained that at the time that the Appellant made his first two applications in April and June of 2009, that the Central Bank did not as a matter of course follow up on the references provided by applicants.  However, it was clarified that this situation is no longer the case, and that the Central Bank does investigate the references provided by applicants currently.

Road Traffic Conviction
On behalf of the Appellant, it was submitted both in writing and orally, that the Central Bank had inappropriately sought to introduce the fact that the Appellant had been convicted of a road traffic offence some years ago. 

The Central Bank sought to rely on the Appellant’s failure to acknowledge his road traffic conviction as a further ground to justify its decision to revoke his authorisation to act as a Mortgage Intermediary and to cancel his registration as an Insurance Intermediary.  The Central Bank in its written and oral submissions pointed to the fact that when completing Form 3, that the Appellant had failed to acknowledge that he had a conviction when replying to Question 13 which provided as follows:“Has any person mentioned in this form been convicted of any offences (excluding minor motoring offences) other than any declared in 12 above or been subject to penalties for tax evasion in the State or elsewhere?”

While the Appellant’s road traffic conviction was not known to the Central Bank at the time that the decision was made to revoke and cancel his authorisation and registration, it was submitted that the Appellant’s failure to acknowledge his conviction when completing Form 3 was a further indication of his lack of probity.

In the course of the oral evidence, it became clear that the Central Bank had been in contact with An Garda Síochana in the summer of 2011, after the decision had been made to cancel his authorisation and registration and had established that such a conviction existed and decided to rely upon this additional information before the Tribunal.

When considering this matter, the Tribunal was unable to find any definition in the material provided by the Central Bank of a “minor motoring offence”, which is the wording referred to in Question 13 on Form 3.  Furthermore, the Tribunal reviewed the “Fit and Proper Requirements” booklet prepared by the Central Bank December 2008 and in particular, the paragraph bearing the heading “Convictions” which is set out on Page 16 of the said document.  The only convictions dealt with or referred to therein relate to “dishonesty, fraud, money laundering, theft or financial crime”, and no reference is made to any Motoring Offences.

At the hearing, the Central Bank accepted that the Appellant’s road traffic conviction was not sufficient in and of itself to refuse an authorisation or certification.

As a result of this and as a result of the manner in which this additional issue was raised, the Tribunal has determined that it will disregard the submission of the Central Bank that the Appellant’s failure to acknowledge the said conviction amounts to further indication of a lack of probity.  The Tribunal is satisfied that the inconsistency between Form 3 which refers to “minor motoring offences” and the guidelines provided by the Central Bank wherein the only reference to convictions relate to dishonesty, fraud, money laundering, theft or financial crime leaves any applicant in a position where it is unclear what his or her reply should be.

The continuation in operation by the Appellant pending the outcome of this Appeal:
It was strongly urged upon the Tribunal on behalf of the Appellant that the fact that he had been permitted by the Central Bank to carry on his business pending the outcome of this Appeal indicated that the Central Bank did not view his situation as one of grave seriousness, and that in all of the circumstances, there was good reason to permit him to continue to operate his business into the future, even if it had to be on the basis of certain imposed safeguards.

Mr. H., who is a Senior Officer in the Central Bank, gave evidence before the Tribunal and confirmed that the Central Bank had not given consideration to the issue of suspending the Appellant’s certification and authorisation pending the outcome of his appeal.  He did state that the Central Bank would have concerns in relation to what the Appellant might do in a situation where he came under pressure, having regard to what happened in relation to the incident that arose during his employment with the Financial Institution and also having regard to the manner in which the Appellant provided information to the Bank.  However he confirmed that there were no concerns in relation to Mr. ”Y”’s day to day business transactions and that there had been no complaint or concerns raised with regard to the manner in which he had conducted his business while working as an Intermediary.  In this regard, he did not dispute the evidence of Mr. M, Director with a Life Company who stated in evidence that his Company had had no concerns in relation to Mr. “Y”, until his company was contacted by the Central Bank in early July 2011.  He further confirmed that there had been no issues at any stage with regard to Mr. “Y”’s probity while he was working as a tied agent with the Life Company and confirmed that there were no concerns with regard to the advice that Mr. “Y” was providing to clients or with regard to any potential risks to which Mr. “Y” might expose his company to.  He also said that he was satisfied with the mechanisms that had been put in place to provide additional supervision for Mr. “Y” since the Central Bank had alerted his company to the Bank’s concerns in relation to Mr. ”Y”.

Mr. “Y” became a tied agent with the Life Company in the early summer of 2009 and by the time of the hearing had in excess of two year’s experience of working with that company.

It is noteworthy that the Section 116 (18) of the CCA as substituted by Schedule 1, Part 6 of the Central Bank and Financial Services Authority of Ireland Act 2004 provides that a suspension or revocation of an authorisation does not take effect unless it is confirmed by IFSAT or, alternatively, that the appeal is withdrawn.  This means that the Central Bank could not revoke Mr. “Y”’s authorisation to act as a Mortgage Intermediary until such time as his appeal had been dealt with or withdrawn.  Further, it is not desirable that the Central Bank would revoke or cancel a registration or authorisation of an intermediary as this would have the effect of immediately depriving the individual of her or his right to earn a livelihood and would very likely cause serious reputational damage.  The process of a fair investigation followed by a decision by an impartial member of the Central Bank should be allowed to take its course (as it did in this case).  Only in exceptional cases where the interests of the public are seriously put in jeopardy, should such a pre-emptive step should be considered (be it by court application or otherwise).

The Central Bank’s role as Gatekeeper
There are approximately 4,500 authorised intermediaries on the Central Bank’s Register in this jurisdiction.  Mr. H. explained that it is of the utmost importance to the Central Bank that it can rely on the accuracy and detail provided by applicants in the written forms and CV’s which they submit as this is the first point of contact between the Central Bank and potential intermediaries.  In practice the Central Bank has little opportunity of coming into contact with Intermediaries at a later stage, other than on foot of inspections, as smaller entities rarely have regular contact with the supervisory staff in the Bank.  For this reason, reliance must be placed on the Intermediaries to bring issues that may have arisen, or which may arise, to the attention of the Bank.  Such issues may relate to their ability to comply with the requirements and rules provided pursuant to Statute.

A serious concern was expressed by Mr. H. on behalf of the Bank that if leniency was shown to Mr. “Y” it could lead to a situation whereby persons could make misleading, false or knowingly incomplete declarations, and subsequently be able to avail of a registration or authorisation to trade, as Intermediaries for a period of time.  If the deficiency subsequently came to light, this would lead to an investigation being carried out by the Central Bank and a possible appeal. This delay would result in wrongdoers being able to continue in operation for many months.    If this were permitted and condoned, it would undermine and circumvent the proper requirements put in place by the Central Bank in its regulatory capacity.  Mr. H. indicated that it would pose a serious threat to the integrity of the process developed by the Central Bank particularly if an Applicant could hope that the worst they might face would be the imposition of conditions one and a half, or two years later after commencing trading, and in the meantime having reaped the benefits of being allowed to trade while the investigation and appeal was being processed.

Section 8 of the EC (Insurance Mediation) Regulations of 2005 subsection 1 states:

“The Bank shall register an applicant as an insurance intermediary ... if it is satisfied that the applicant is or will be able to undertake, in a proper manner, the responsibilities that are imposed on insurance intermediaries ... by or under these regulations but, if not so satisfied it shall refuse the applicant’s application.”

This places a clear onus on the Central Bank to be satisfied as to probity of an Insurance Intermediary.  Further, the Tribunal is aware that the Regulations 2005 provide for the maintaining of a register of Insurance Intermediaries under Part 4, and this Register is available to the public.  An Insurance Intermediary is likely to be viewed by the average consumer as being a fit and proper person when doing business if she or he is included on the Register.  As stated in the case of Eversure Financial Services Ltd. & Young v. Financial Services Authority, [2002] UKFSM032 (27th April 2006): 
“The most important considerations [to authorise an Intermediary] will be the person’s honesty, integrity and reputation, his competence and capability and his financial soundness.”

Sanction
The Tribunal is satisfied that Mr. “Y” acted wrongly in failing to disclose his position, at the time of his applications in April and May 2009 and by failing to inform the Central Bank of the change in his circumstances, between April and June 2009.

The Tribunal recognises the Bank’s concern in showing leniency regarding persons making incorrect claims.  However the Tribunal has concerns that there are inconsistencies in the warnings, relating to the provision of information, on the application forms.   This may leave an applicant in a situation where the seriousness of the obligation to be fully frank is not appreciated.
While taking into account the serious issue raised from a policy perspective by the Central Bank, and in no way seeking to undermine the concepts on which they are grounded, the Tribunal must also look at the individual facts of every case.  In this instance, for the considerations set out above, the Tribunal believes that the sanction proposed by the Bank is a disproportionate response to the conduct of the Appellant.  In coming to this conclusion, we have taken into account the twenty-one years of uncontroversial service by the Appellant while working in the banking industry,  until the issue arose which gave rise to his dismissal and the subsequent filling in of the three forms and the declarations attached thereto.

We have also had regard to the fact that the references which were proffered by the Appellant on Forms 1, 2 and 3 were not checked by the Bank prior to his registration or authorisation and that this practice no longer prevails in the Bank.  Evidence was given to the Tribunal that there now exists a more rigorous system whereby references are followed up by the Central Bank.

The Tribunal has also given some consideration to the period in excess of two years when the Appellant worked as a tied agent with the Life Company.  During that period, his work has been to the satisfaction of his supervisor, who has met with him on a weekly basis since the summer of 2011 and his manager has experienced no difficulty with his work.

The Tribunal has also had to reflect on whether a lesser sanction should be imposed in all the circumstances.  In that regard the Tribunal notes in the Memorandum prepared by Mr. H. and Ms. G., dated the 6th of October 2010 and sent to Ms. M, of FIFA, it is stated:

“In the current case, if Mr. “Y” had made full disclosure of his investigation and dismissal from the Financial Institution in the course of the applications for authorisation and registration, we think that his mistakes at the Financial Institution would have been treated as a once-off error over a previously unblemished career and the Central Bank might have granted the authorisations sought with or without conditions attached.  However, the failure to disclose his dismissal from the Financial Institution goes to Mr. “Y”’s probity and there is no guarantee that a similarly dishonest approach would not be adopted by Mr. “Y” in the future in the completion of mortgage or insurance applications on behalf of customers.  We do not believe that undertakings or conditions imposed on Mr. ”Y”’s authorisations would sufficiently address these probity concerns.”

It has been accepted by the Bank that were it not for the manner in which the forms were completed by the Applicant the Bank might have granted the authorisation sought with or without conditions attached in the light of Mr. “Y”’s previously unblemished record.

It is accepted that the imposition of conditions and the provision of supervision in respect of probity issues poses greater and more complex problems than would arise in seeking to provide for deficiencies in compliance issues.  The Tribunal has had regard to the fact that Mr. “Y” has to date attended weekly meetings under the supervision of Mr. T. since July 2011 and he is viewed as being very satisfactory in his work as a tied agent of the Life Company.

The Tribunal is of the view that the continuing supervision of Mr. “Y” for a further period until June of 2016 should provide a sufficient measure of protection for the public.  In addition, the Tribunal believes that there should an independent Compliance Report prepared at the expense of Mr. “Y” every six months to be submitted to the Central Bank, describing the safeguards that have been adopted by the Appellant and so as to satisfy the Bank that Mr. “Y” is complying with the standards of a fit and proper Intermediary.

Remedy
The Tribunal found it helpful that the Appellant acknowledged that the Tribunal’s jurisdiction pursuant to the Statute is limited to affirming the decisions of the Central Bank or, in the alternative, to remit them back to the Central Bank for reconsideration.  The Tribunal acknowledges that it is not for the Bank to micro-manage the Appellant’s business and that the onus will be on the Appellant to satisfy the Central Bank of his bona fides and of his probity and integrity.  It is in these circumstances that the Tribunal has determined that the matter should be remitted to the Central Bank with a recommendation that it should reconsider the matters set out herein, having regard to all of the other evidence.

Costs
The Tribunal will entertain written submission by the parties in relation to the matter of costs and it will seek those submissions to be filed on or before the 16th January 2012.

Signed:
_____________________



Inge Clissmann, S.C. 



On behalf of the Appeals Tribunal

Dated this                day of December 2011
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