IRISH FINANCIAL SERVICES APPEALS TRIBUNAL
REGISTER NO. 008/2012

BETWEEN:-

CLAREMONT MONEY TRANSFER LIMITED

APPELLANT

AND

THE CENTRAL BANK OF IRELAND

RESPONDENT

The Appeals Tribunal: 
Mr. Justice Francis D. Murphy

Ms. Inge Clissmann S.C.

Ms. Geraldine Clarke, Solicitor

On the 23rd of July 2010 Claremont Money Transfer Limited (Claremont) applied to the Central Bank of Ireland (the Bank) for authorisation to carry on a payment service business. By letter dated the 23rd of December 2011 the Bank notified Claremont of their intention to reject the application for the reasons set out therein and invited comment from Claremont within twenty one days. As Claremont made no response to the warning letter the Bank formally notified Claremont of their decision to reject the application on the 14th of March 2012.

On the 24th of May 2012 Claremont applied to the Irish Financial Services Appeals Tribunal (IFSAT) for an extension of time to appeal that decision of the Bank. The Registrar of IFSAT extended for fourteen days the time limit for instituting the appeal. Claremont further applied to IFSAT to waive the appeal fee of €5,000.00 payable under Rule 5(1) of the IFSAT Rules 2008. On the 12th of June 2012 IFSAT waived the entire of the said fee.

Claremont lodged their Notice of Appeal on the 8th of June 2012 and, an extension having been granted for that purpose, the Bank delivered its Response on the 2nd of July 2012.

The circumstances in which the application for authorisation was made by Claremont were complex and gave rise to misunderstandings by both parties. Claremont had been incorporated in Ireland in 1998 with a nominal capital of €1,270.00 and the two original shareholders were companies incorporated in the Isle of Man. The business of Claremont included payment services. At the time of its incorporation money transfer businesses were not regulated by the Bank. Such regulation was introduced by Section 29 of the Central Bank Act 1997 which required a business comprising a money transmission service to be authorised. That process was overtaken by Directive 2007/64/EC on payment services in the internal market. That Directive required Member States to introduce a specified form of regulation. The European Communities (Payment Services) Regulations 2009 (the Regulations) gave effect in this State to the Directive.

In general the scheme of both the Directive and the Regulations was to require persons carrying on or proposing to carry on a money transfer business to obtain authorisation from the appropriate body –in Ireland the Bank- and then to be registered in a Register maintained for that purpose. Transitional provisions were made to accommodate persons engaged in the money transfer business when the Regulations were made. A provision was included which might enable the Small Payment Institutions, as defined in the Regulations, to become registered without having to undergo the full rigours of an authorisation. The provision permitting this concession was at the discretion of the Bank and has not been exercised with the result that it does not appear that there is any distinction between the criteria applicable to the Small Payment Institutions and other such institutions but the Bank explained that it could moderate the manner in which these criteria are applied having regard to the extent of the business of any applicant. Whether a person may be registered without first obtaining authorisation is a matter on which the Bank did not express any view in its decision.

Having regard to the history of the matter IFSAT was anxious that the appeal should be heard as a matter of urgency. The Tribunal proposed a hearing in July 2012 but, understandably, neither party could meet the deadlines that such a hearing date would have imposed. Instead IFSAT issued a directive to both parties on the 18th of July 2012 fixing the 11th of September 2012 for the hearing of the Appeal and requiring Claremont to lodge with IFSAT on or before the 14th of August 2012 a written statement of the evidence of any witnesses to be called on its behalf and a written submission of the legal arguments on which it proposed to rely. Similar obligations were imposed on the Bank. It was required to make a similar lodgement on or before the 24th of August and in any event not later than the 31st of August 2012.

Claremont did forward a written statement by Mr. Felix Grovit which combined an analysis of the facts of the case as disclosed by the correspondence between the parties and various references to legal points that arose. Mr. Grovit was not in the employment of the company at the time when the material events took place nor was he a qualified lawyer. The Bank did provide IFSAT with two lever arch files with correspondence and documentation on the 6th of July 2012 but did not respond immediately to the submissions lodged by Mr. Grovit on the 14th of August 2012. Instead they sent an open letter to Claremont and a copy to IFSAT offering their agreement to have the matter remitted to the Bank on the terms set out in the letter. The offer was made, as the Bank explained, on the grounds that it was accepted that confusion had arisen about certain matters during the course of the application. After some correspondence the offer was rejected by Claremont contending that it was unreasonable.

It was in those circumstances that the Bank lodged with IFSAT on the 4th of September 2012 their documents comprising five lever arch files for each Member of the Tribunal. A set of these documents was couriered to Mr. Grovit on the 5th/6th of September 2012.

At the hearing of the Appeal at Frederick House on the 11th of September 2012, Mr. Grovit with the authority of Claremont appeared on behalf of that Company. Mr. Breslin, instructed by Nicholas McNicholas, appeared on behalf of the Central Bank. The Tribunal endeavoured to ascertain the precise issue between the parties. In particular a query was raised whether Claremont was seeking to have the matter remitted for consideration of the application for authorisation and in that context whether it was contended that Claremont was a Small Payment Institution. Mr. Grovit contended that in the course of the application for authorisation the claim had been modified to include an application for registration with or without authorisation under Section 117 of the Regulations. The Tribunal suggested that if an application was made under Section 117 and refused that Claremont’s remedy -if any- would be to apply to the High Court as a decision under Section 117 would not be an appealable decision within the meaning of Section 57A(1) of the Central Bank Act 1942 as amended. 

In the course of the debate it was clear that Claremont was willing to have the application for authorisation remitted to the Bank provided it did not preclude their right to rely on Section 117 aforesaid.

In the circumstances it was proposed and accepted by both parties that the matter should be remitted without prejudice to the right of Claremont to make such application under Section 117 as they might be advised. Both parties were in agreement that the application for authorisation should be dealt by both parties as expeditiously and as efficiently as possible. 

Each party volunteered to seek no order for costs against the other. In those circumstances IFSAT agreed to make the Order set out hereunder. No other order was made by IFSAT. No comment, suggestion or view expressed by any Member of the Tribunal in the course of the Hearing constitutes a decision binding on either party.
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At the hearing of the above Appeal on the 11th day of September 2012, the above Tribunal with the consent of Claremont Money Transfer Limited (Claremont) and the Central Bank of Ireland (the Bank) ordered and directed as follows: 

1)  That the above matter be remitted for reconsideration by the Bank.
2)  That the reconsideration by the Bank of the above matter will be without prejudice to the exercise by Claremont of the rights (if any) which it may have under Regulation 117(3) of the European Communities (Payment Services) Regulations 2009.

3) That the Tribunal recommends the following:

a) In its further consideration of the above matter, the Bank should express such further questions as it may ask of Claremont in as precise terms as possible and limit its questions to those that are essential for the due performance of its statutory duties.

b) That Claremont should answer any such questions put to it in writing by the Bank as fully and fairly as practicable.

c) That in any further correspondence between the Bank and Claremont, that questions and answers should be dealt with as far as possible without cross reference to earlier documentation and without any avoidable criticism expressed or implied by one party of the other.

4) That the Tribunal will make no order as to costs.

Dated the 14th  day of September 2012 

Signed:



Treasa Kelly



Registrar
